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INSURANCE

Dynasty

Trusts: What The Future

Holds For Today’s Technique

Qostract: THE DYNASTY TRUST is one of the most
powerful estate planning tools availsble under current

law, and offers much more than family trusts used by
estate planners in both the traditional and insurance
trust contexts. This type of trust offers significant long-
term flexibility and advantages 10 individuals through-

1990 and 2040 have

Inheritances between
been approximated at

as if they owned them

the assets would
not be included in the
beneficiaries’ estates upon

more than $10 trillion dol- ~ out the U.S. who want to establish a truly perpetual,

lars.! The estate tax rates  tax-favored source of income and capital for future  death. Only at the time of
in this country are current-  genemations of family members. These advantages are the gust’s termination and
ly 55 percent for estate  especially unique under the laws of certain states and  subsequent transfer would

values above $3 nillion
and the generation-skip-
ping transfer (GST) tax rate is 55
percent for wansfers in excess of the
$1 million exemption ($2 million for
married
than 30 percent of family-owned
businesses survive into the second
generation and less than 5 percent
into the third generation.? It is for
these reasons that the Wall Street
Journal recently reported that the

number of farnilies mul-
n—gen‘emioml planning doubled in-
1995.

Since the turn of the century,
many wesithy families have suc-
cessfully left 2 legacy of wealth for
future generations that, in several
cases, continues today. Through the
use of Family Trusts now called
“Dynasty Trusts,” these individuals
were able to arrange their affairs 20
that their assets would not be rav-
aged by estate taxes as each genera-
tion passes away. Genernally,
the Dynasty Trusts either dis-
tribute the income of the tust
to the grantor's children dur-
ing their lifetime or add the in-
come to trust principal. The
trust also generally provides
discretion to distribute the
trust principal for the healih,
education, maintenance and
support of the children. Any

couples).2 Reportedly, less -

and are available to residents and non-residents alike.

remaining principal of the trust,
upon the death of the children, be-
comes avajlable for the grandchil-

‘dren and other family descendants
during their lifetimes. Conséquently,

_the Dynasty Trust continues until ali
funds are distributed, there are no
living decedents of the trust grantor
or the trust terminates by operation
of state law.

Most states and offshore trust
venues limit the duration of a trust
(typically 80-110 years) by having
adopted some version of the old
common law doctrine enacted in
1536, the “rule against perpetuities.”
Consequently, affluent individuals
have utilized the Dynasty Trust as 2
vehicle to give their descendants,
through a trustee, the opportunity 1o
“use” the trust assets during the
beneficlaries’ lifetime. Although
beneficiaries enjoy the assets almost
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the assets be exposed to
the transfer tax system;
thus escaping the federal transfer
tax system that was designed to tax
a dollar each time it passes from
one generation to the next.

Since Congress deemed it unfair
that these trusts were able o effec-
system, i placed a limitation on the
Dynasty Trust by adopting the GST
tax. In addition to the federal gift
and estate taxes imposed at each
generation at rates as high as 60
percent, an additional GST tax of up
1o 55 percent is levied on transfers
1o beneficlaries who are more than
one generation younger than the
person making the transfer (i.e.,
grandparent to grandchild). Many
states impose their own estate/in-
heritance taxes and, in some cases,
gift taxes as well. Without a sound
planning strategy, taxes may con-
sume approximately 79 percent or
more of one’s estate by the
time it passes to the grandchil-
dren.

But there is some consola-
tion if an individual wishes to
leave a legacy for future gen-
erations. An individual may
make aggregate lifetime gifts
and/or bequests at death 1otal-
ing $600,000 ($1.2 million for
a married couple) without in-
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curring gift or estate taxes. An indi-
vidual may also sheiter up to $1 mil-
lion ($2 million for a married cou-
ple) from the GST tax. Thus, one
can minimize the GST tax by plac-
ing $1 million of assets (or $2 mil-
lion, if married) into a trust de-
signed to benefit multiple genera-
tions without substantial reduction
by transfer taxes. By taking advan-
tage of these exemptions, and by
“leveraging” them, significant addi-
‘tional amounts can be set aside for
the future benefit of one’s family.

This is where the “modern” Dynasty
Trust can be of assistance.?

The Dynasty Trust is designed to
permit the passage of significant
wealth through multiple generations
without the imposition of transfer
taxes, even though the beneficiaries
have the enjoyment in the property
virtually equivalent to outright own-
ership. For this reason, the trustee
shouid be encouraged to acquire as-
sets for the “use” of the beneficiaries
rather than to make distributions to
them. The exempted assets may in-

clude such assets as closely-held
stock, limited partnership interests,
financial assets, artwork, life insur-
ance, real estate, family heirlooms
and/or cash. Due to the perpetual
nature of the Dynasty Trust, the
terms of the trust — how trust in-
come and principal will be distrib-
uted — should be flexible. One
could, for example, provide incen-
tives for one’s heirs to accomplish
certain goals, such as graduating
from college, obtaining employment
(i.e., $1 of wust income for every $2
of eamed income), starting a busi-
ness, etc. If the trust is properly es-
tablished, the assets placed in the
trust — as well as all future appreci-
ation on those assets — remain free
from federal and state transfer taxes
on future generations so long as the
assets remain in the trust. Unfortu-
nately, almost every state has a “rule
against perpetuity” restricting the
length of time a trust may remain in
existence. As previously discussed,
a trust must generally terminate be-
tween 80 and 110 years after its in-
ception pursuant to state law. How-
ever, there are some exceptions, in-
cluding four states that do not limit
the duration of a trust.

State Comparison

CURRENTLY, SOUTH DAKOTA,
Delaware, Idaho and Wisconsin do
not limit the duration of a trust. Ida-
ho and Wisconsin both have the
disadvantage of relatively high in-
come taxes on trust income. Wis-
consin’s marginal income tax rate is
6.93 percent and Idaho's is 8.2 per-
cent. Over the course of time this
can have a significant impact on the
investment performance of a trust as
compared to a no state income tax
environment. Consequently, we will
turn to a comparison of Delaware
and South Dakota,b the two states
which do not limit the duration of a
trust and do not impose income tax-
es on trust income.

It is interesting to note that these
two states have actively solicited
business to their respective jurisdic-
tions for many years. Delaware had
shown this prescience first by creat-
ing an attractive environment to in-
corporate. The South Dakota Legis-
lature enacted legislation to attract
residents and non-residents to move
and/or create irrevocable trust enti-
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ties in the state. (In other words,
familiex do not need to move 1o
South Dakota to reap the henefits of
the beneficial trust and tax legisla-
tion: they need only move their
trusts!) In 1983, by creating an ex-
ception to its statute that limited the
duration u trust could be in exis-
tence” and formally disposing of the
common law rule against perpetu-
ities by statute.¥ South Dakota pro-
vided one of just a few jurisdictions
in the world to theoretically allow
trust to last forever! Delawure re-
sponded in 1995 with legislation
that effectively did away with its 110
year limitation on the duration of a
trust.? However, Delaware (like Ida-
ho)?9 retained a duration limitation
requirement for trusts containing
real estate.}!

It appears that it was the intent of
the Delaware legislators that only
the real estate portion of the trust
need terminate 110 years after the
wust's inception, not the wust in its
entirety if it also holds non-real
property.12

Exhibit 1 reflects the status of cer-
tin other tax benefits that may be
obtained by creating situs in
Delaware or South Dakota. In acdi-
tion to the tax benefits, these stites
have been extremely proactive in
continuing to enhance luws with re-
spect 1o non-tax trust benefits. Some
examples include the recognition
and support of spendthrift rust pro-
visions. !0 the ability o delégate in-
vestment responsibiline!” and the
lack of a statutory requirement for
court involvement unless requested

by o beneficiuy.™ There is no ques-
tion that both states are very re-
sponsive to trust beneficiaries’
needls.

Impact Of Regulations

SOME PRACTITIONERS and planners
have questions about how the finul
GST tax regulations affect Dynusty
Trust planning.!9 While amend-
ments 1o the final regulations are ni-
mored 10 be forthcoming. these
comments provide a beginning
point in the discussion about plan-
ning opportunities in the four states
that have no rules against perpetu-
ities.

One area of concern is the use of
nongeneral powers of appointment.
Nongeneral powers of appointment
are important tools in perpetuities
trusts because they provide in-
creased flexibility in the administru-
tion of the trust. while maintaining
the perpetual status of the trust. The
problem is that of providing non-
generd powers and other flexibility
without defeating the GST tax ex-
emption ullocation of the original
transferor. While the proposed=?
and final regulations2! purport to
create a taxable transfer if a non-
general power of appointment is
exercised to extend the life of the
trust bevond the common law or
Uniform Statwton: Rule Against Per-
petuitics (USRAP) period.?? this
should not be applicable in the four
states which have no rute againse
perpetuirties. Beaause state law in-
tentionully permits perpetual trust
status in those jurisdictions, the ex-

Exhibit 1
Tax Benefits from Creating Situs in Delaware or
South Dakota
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ercise or non-exercise of a non-
general power of appointment does
not act to extend the maximum pe-
riod permitted under the law in
those states. In addition. South
Dakota. Idaho and Wisconsin pro-
vide an alternative 1o the perpetu-
ities” doctrine that is satisfied by
meeting specific drafting require-
ments provided under local luw-, 23
This is not the case with Delaware.
One commentator has suggested
that “to the extent that such an exer-
cise is not actually taxable to the
power holder for federal or gift tax
purposes. this provision may not be
valid because the transferor is de-
fined as the person for whom the
property was subject 1o tax under
chapter 11 or 12 [of the Codel.” For
states that have no rule against per-
petuities, "1 power could be validly
exercised to extend the trust be-
yond the perpetuities period de-
fined in the final regulation.”2*

As a safeguard. the drufter of per-
petuities trust documents should
constder including a “GST tax ex-
emption allocation savings cliuse”
which would, in effect. allow the
beneficiaries in those states which
have not adopted the common Liw
or USRAP to "wait and see™ how the
law will be interpreted when the
perpetuities’ issue ripens. Mean-
while. the trust document would
continue to provide the flexibility
that nongeneral powers provide for
families in a muki-generational set-
ting. Another helpful tool that is be-
ing considered for adoption in the
Dynasty Trust arena is the South
Dakotd Trust Protector Stitute, @
stature that is similar to the concept
found in British Common Luaw juris-
dicrions.2¥ A trust protector statute
would provide the flexibitity for a
disinterested (rust protector to
amend it document to conform to
present law or take advantage of
changes in the ax faw, while not af-
fecting the GST tax exempt qualifi-
cation of the trust. The rust protec-
tor. within reasonable rules. could
also adjust the interests of existing
beneficiaries and their spouses o
create more equitable administration
of the trust. -

The final GST tax regubuions also
provide o very positive clarification
thar is useful in post-mortem perpe-
tities planning 1o unlize the GST
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tax exemption of both spouses. The
regulation has clarified that the use
of a reverse qualified terminable in-
terest property (QTIP) election may
preserve the GST tax exemption of
a deceased spouse. However, only
the remaining available amount of
the deceased spouse’s GST tax ex-
emption must be used to fund the
QTIP intended for this purpose
since the regulations do not permit
a partial reverse QTIP election. 26

Trust Types

A DynasTY TRUST CAN be created
during an individual’s lifetime or at
death. The advantage of using an
individual's unified credit and/or
GST tax exemption during one’s
lifetime is greatly enhanced because
once transferred, all appreciation
and accumulated income generated
by the property until the individual’s
death will remain exempt. Further-
more, there is no guarantee that the
exemptions will remain as they are
today; if reduced and not utilized
the opportunity may be is lost.

The question frequently arises
whether the entire $1 million ($2
million for married couples) GST
tax exemption should be utilized
during one’s lifetime by establishing
a $1 million inter vivos Dynasty
Trust or whether only $600,000
($1.2 million for married couples) of
the $1 million (again, $2 million for
married couples) GST tax exemp-
tion should be utilized to establish
an inter vivos Dynasty Trust. The
latter would not result in any gift
taxes since the $600,000 unified
credit exemption would be avail-
able to offset the gift, and the re-
maining $400,000 (or $800,000 in 2
marital situation) could be planned
for in the testamentary estate plan.
The former would result in a gift tax
on $400,000 ($1 million GST tax ex-
emption minus $600,000 unified
credit exemption) or $800,000 in a
marital situation ($2 million GST tax
exemption minus $1.2 million uni-
fied credit exemptions). The federal
gift tax owed on $400,000 would be
approximately $153,000 and the
federal gift taxes owed on $800,000
would be approximately $306,000.

The preferred route for larger es-
tates, i.e., those between $10-21 mil-
lion where the $600,000 unified
credit exemption is phased out and

lost at death, usually find it more fa-
vorable to pay the gift taxes and
transfer the entire $1 million ($2
million if married) GST tax exemp-
tion into an inter vivos Dynasty
Trust. '

Additionally, even though the gift
tax and estate tax rates are similar,
the method for calculating the gift
tax is more favorable than the
method for calculating the estate
tax. The estate tax is tax inclusive
while the gift tax is tax exclusive.
For example, suppose an individual
has $150 and is in the 50 percent es-
tate and gift tax bracket and has
previously utilized the unified credit
and lower brackets. If the individual
dies owning the $150, the individ-
ual's estate will pay estate taxes of
$75 and the heirs will receive $75.
The individual could gift $100 to a
Dynasty Trust and pay $50 in gift
tax. The benefit of gifting stems
from the fact that no transfer tax is
levied against the $50 gift tax, as-
suming the individual survives for 3
years following the gift.

As expressed earlier, each indi-
vidual transferor is granted a $1 mil-
lion GST tax exemption amount (32
million for a married couple) to be
allocated during the individual’s life-
time or at death. Any property over
the exemption amount that is trans-
ferred by gift or by death in such a
way to skip the next generation will
be subject to the GST tax. The GST
tax is imposed at the maximum es-
tate tax rate — currently 55 percent
— and is in addition to any gift or
estate tax that may be due on the
transfer. Further any GST tax paid
by a transferor or by a trust is con-
sidered an additional gift subject to
the federal gift tax. Consequently,
GST 1ax transfers can carry an effec-
tive transfer tax rate of between
58.38 percent and 79.75 percent.

If the generation-skipping transfer
is a testamentary bequest, the mon-
ey needed to pay the estate tax on
the bequest is includable in the tax
base. Consequently, an interdepen-
dent compuration between the val-
ue of the bequest and the value of
the total tax payments needed to
pay the tax on the tax on the be-
quest is required!

For example, assume an individ-
ual leaves a $500,000 bequest to a
testamentary trust for a child and

grandchild. Assuming a 55 percent
federal estate tax rate, this bequest
would require approximately $1.11
million to fund the after-tax bequest
to the trust ($1.11 million x 55 per-
cent ($610,000 in estate taxes; there-
fore, $1.11 million minus $610,000 =
$500,000 bequest). Thereafter, as-
suming a subsequent distribution to
the grandchild from the testamen-
tary trust of $225,000, the ultimate
effective tax rate on the decedent’s
original $1.11 million is approxi-
mately 79.75 percent.

This is derived from the fact that
the remaining $500,000 bequest af-
ter the estate tax is applied is sub-
jected to the generation-skipping
tax of 55 percent ($500,000 x 55
percent = $275,000 in GST tax paid;
therefore, $500,000 minus $275,000
= $225,000 bequest). Conversely, a
lifetime gift of that same amount of
$225,000 to the grandchild would
have cost only $315,563 in taxes
($225,000 x 55 percent ~ $123,750
gift tax; $225,000 + $123,750 =
$348,750 total gift for GST calcula-
tions; $348,750 x 55 percent =
$191,813 GST tax) resulting in an ef-
fective tax rate of only 58.38 percent
versus 79.75 percent.

Consequently, by utilizing the en-
tire $1 million GST tax exemption
currently (i.e., paying $153,000 fed-
eral gift tax on the $400,000), not
only the million dollars placed in
trust, but the appreciation on the $1
million is removed from one’s estate
and therefore not subject to estate
taxation. Additionally, by creating
the trust currently, the amount paid
in gift taxes will also be removed
from the estate (provided the
grantor lives 3 years after making
the gift) as well as the appreciation
on the gift tax amount. Therefore,
the creation of a $1 million inter
vivos Dynasty Trust will result in
less total tax being paid and more
assets being available for use by the
descendants.

Leveraging The Trust

AS PREVIOUSLY DISCUSSED, the Dy-
nasty Trust is designed to permit the
passage of significant wealth
through mutltiple generations with-
out the imposition of transfer taxes,
even though the beneficiaries have
the enjoyment of the property simi-
lar to outright ownership. For this
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reason the trustee should be en-
couraged to acquire assets for the
“use” of the beneficiaries rather than
make distributions to them. Conse-
quently, as previously discussed, the
trust should allow the trustee to per-
mit investing in not only financial
assets and life insurance, but also in
such assets as closely-held stock,
family limited partnership interests,
artwork, real estate, jewelry and
other family heirlooms, i.e., vintage
automobiles as well as grantor-re-
tained annuity trusts (GRAT) and
charitable lead annuity trusts (CLAT)
remainder interests. The level of
growth and risk depends upon how
the trust fits into the family’s finan-
cial future. A properly structured,

funded and invested Dynasty Trust
can be a powerful tool in achieving
significant transfer tax savings
across multiple generations as iilus-
trated in Exhibit 2. _

The benefits of the South Dakota
Dynasty Trust will not end after the
85-year period assumed in the ex-
ample. Because this trust need nev-
er terminate, the benefits will con-
tinue to compound for future gener-
ations. It is easy to imagine that the
relative benefit of a perpetual Dy-
nasty Trust over two hundred years
could reach several billion dollars.

Furthermore, the four-state com-
parison illustrates the utilization of a
portfolio consisting of stocks and
bonds. Leveraging strategies may

- they. represent-}ugﬁ-mc.ome-tax

0 (NY) and low-xncome-tax (CO ;

grandchdd “The grandchlld s hfe
expectancy is 62 years.

' In Florida, Colorado, and

JNew York, assuming the com-

mon law rule against perpetuities

apphes,27 the trusts are limited to

..an 83- -year, term under - -state law .
the. gtandchﬂd’s hfe expectancy, ‘

Dakota trust is not taxed at that
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‘without transfer tax reduction, for
the beneﬁt of future generauons

Trust'assets generate 4 .
..+ _Jpercent income and 7 :

*percent growth annually, the trust";;- =§
- portfolio tums over at a rate of 20

At the end of. 83 years, Lhere‘- _
is a great-grandchﬂd living in" *
.whom the trust will vest in Florida,.
- .?"Colorado and New York. A.ssume_:

" the great—grandchxld ‘dies 2 years -
later, in'the’ 85th yeat after’ the ;
was created. :

In this example, Florida, Col

orado, and New York sxtua-; g
tions are subject to transfer tax at_
the end of 85 years. The South .

add to the above results. Some of
the most common leveraging strate-
gies involve purchasing remainder
interests in GRATs and/or CLATS;
closely-held stock; limited partner-
ships; installment sales and insur-
ance. Due to the fact that the theme
of this issue is insurance, we will
concentrate on its value as a lever-
aging device in a Dynasty Trust.

Life Insurance

SINCE THE PERPETUAL Dynasty Trust
is theoretically not going to be sub-
ject to transfer taxes, it makes sense
to leverage the trust by investing in
assets such as life insurance. The
combination of an irrevocable Dy-
nasty Trust coupled with a second-
to-die (survivorship life) contract
can result in leveraging of the $1
million GST tax exemption ($2 mil-
lion for married couples). Second-
to-die life insurance is life insurance
purchased on the spouses’ joint
lives rather than conventional insur-
ance on one life. Consequently, the
premium cost per dollar of death
proceeds for second-to-die insur-
ance is generally significantly less
than conventional insurance on one
life. Further, the second-to-die poli-
cy has the added benefit of allowing
the transfer on one who may other-
wise be highly rated or uninsurable
on his or her own to obtain insur-
ance closer to standard rates. Addi-
tionally, the death benefit associated
with second-to-die insurance is not

. available until the death of the sec-

ond spouse, which makes such in-
surance ideally suited for a Dynasty
Trust.

An attractive option for funding a

* life insurance Dynasty Trust is a

split-dollar contract. However, Tax
Advice Memorandum (TAM)
9604001 recently issued by the IRS
impacts the phenomenal leveraging
of the $1 million GST exemption
through the utilization of split-dollar
second-to-die contracts.

The split-doliar arrangement is an
agreement with the transferor's em-
ployer or closely-held business and
the Dynasty Trust to split-fund the
policy. By utilizing the split-dollar
method, only the economic benefit
of the policy is subject to gift tax (or
chargeable against the transferor’s
unified credit or annual exclusions)
each vear. The economic benefit is
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Exhibit 3
Single Life Summary -~

Premuim $2,816,716

Gift Tax
Leverage Factar

P.S. 58 Term
Cost Rote

Age

55 $687.000: $102,000i X
65 51,248,939: $188,653 i -
75 52.059,709 $403,126 .

83 132.552,156; §978,618 i "I

Exhibit 4
Second-to-Die Summary

Gift Tox

Age Toble Term
Levera

38 Cost Rate

$19,351] $5,050"
65 | $101,770i $6,050
75 | 5549670 $10,050. i
83 52630911} $53,756

Sotrce: Tax Maxackaext Estares. Girns asnh Trosrs
Jovrsan Vo 200 No. 4, nv-Aveest. oy 13, 1995,
p. 162

the greater of the PS 58 cost (PS 38
cost in the case of second-to-die in-
surance while both insureds are
alive) or the 1-year term premium.
Consequently, the attractiveness of
the split dollar is that the measure
of the annual gift imputed by the in-
sured to the Dynasty Trust is the
value of the economic benefit re-
ported for income tax purposes.
Upon the death of the transferor or
before. the corporation (or partner-
ship) that split funded the policy re-
ceives back ull of the premiums ad-
vianced (i.e., the lesser of the premi-
um paid or the policy cash value),
thus having provided an interest-
free loan to the Dynasty Trust.

This repayment is secured by a
collateral assignment of the policy
from the trust. Please note that with
second-to-die life insurance the PS
38 costs switch to the PS 38 costs
upon the death of the first insured.
Depending upon the age of the re-
maining insured and the circum-
stances, the corporation or partner-
ship may be reimbursed for premi-
am pavments at that time.

This is superbly illustrated in an
wticle entitled ~Firting a Bull into
zhina Closet — Techniques for
{andling the Large Premium Life In-
wrance Sile in the Estate Plan”
vhich appeared in the July 13. 1995
ssue of the Tax Management. Es-

tates. Gifls and Trusts Jormal 28 The
article discussed the following ex-
ample:

A client. age 55, plans to pur-
chase $30 million of universal life
coverage. The coverage is to be
owned by an ILIT. A premium of
$2,816,716 is projected for 10 years.
The client’s company will pay the
full premium less the value of the
economic benefit to the ILIT. which
the trustee will pay. The gift to the
trust is based upon the lower of the
PS 58 costs or the term costs. The
article further points out that the im-
pact of the leverage and differences
between the PS 58 costs and term
rates are substantial (see Exhibit 3).

The article further states that the
gift tax leverage using split-dollar
with second-to-die is even more
substantial as illustrated by the fol-
lowing example: client and spouse,
both age 33, purchase $100 million
second-to-die within the ILIT with
an annual premium of $1,599,904
(see Exhibit 4).

As Exhibit 3 illustrates, the PS 58
costs rise dramatically as the client
ages, forcing a need for a “rollout”
or termination of the split-dollar
plan. In order to avoid potential gift
and income tax problems on a sec-
ond-to-die policy, the Table 38 costs
revert to PS 58 costs when one of
the insureds die also possibly result-
ing in income tax, wansfer for value
and gift tax issues, consequently
also forcing the need for a “rollout”
on termination of the split-dollar
plan.

In TAM 9604001 the IRS conclud-
ed that the growth in the insurance
policy equity (i.e., the annual in-
crease in the amount by which the
cash value exceeds the amount due
back to the emplover) was taxable
income to the insured and a gift
from the insured to the trust. There
are severa] strategies to enable the
trust 1o repay the employer without
running afoul of TAM 9604001. One
or more of these strategies will al-
low the split-dollar plan to be termi-
nated not long after the equity ap-
pears in the insurance policy.

In any event, a carefully struc-
tured rollout program to reimburse
the corporation or partnership may
he crucial for tax purposes. espe-
cially due 1o the recently issued

TAMN.

Drafting Considerations:

THE DNIQUE LONG=TERAM. tax-invisi-
ble nature of the Dynasty Trust
makes its drafting extremely impor-
tant. It is important that the uncer-
tainty of future tax taws and future
family circumstances be tuken into
account when establishing a Dy-
nasty Trust. The effective utilization
of the Dynusty Trust ensures that a
family’s wealth will be disposed of
in accordance with their wishes in
perpetuity.

Committee: Distributions, In-
vestments, Trustee. Traditionally,
the trustee or co-trustee of a trust
has heen responsible for the trust
administration, distribution deci-
sions, investment management, tax
preparation. etc.. of an irrevocable
trust. The recent trend in drafting
long-term Dynasty Trusts has been
the establishment of committees for
purposes of distributions and invest-
ments. Additionally, multiple co-
trustees are frequently selected. Co-
trustees are quite frequently chosen
to also participate on the distribu-
tion and investment committees,
The wilization of committees en-
sures that there is not any one indi-
vidual or institntion making deci-
sions. This allows the transferor to
feel more comfortable regarding dlis-
cretionary distributions and invest-
ments. Frequently. with very large
rrusts. there are several investment
managers involved. Since the finan-
cial invesunents held by the wusts
may include a family limited pant-
nership and discounted partnership
units. it is important that the trustee
has expertise in handling these part-
nership units. The same is true with
closelv-held stock and real estate. A
corporate fiduciary serving ias co-
fiduciary with family members or
other trusted family advisors is quite
common. If the Dynasty Trust holds
family business interests and the in-
dividual co-fiduciaries are actively
involved in the business. a conflict
clause addressing the situation
should be inserted into the docu-
ment.

Flexible Distribution Clauses.
Tt is difficult to predict future family
circumstances. Consequently. the
idea of a nongeneral power of ap-
poinmment and or trust protector are
frequently discussed concepts. Due
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to the fact that we discussed non-
general powers of appointment at
length earlier, we will turn our at-
tention to the trust protector and
other devices that build in flexibility
and innovation.

The trust protector is a disinterest-
ed third party who is frequently
provided the power to amend the
trust. The trust protector may pro-
tect the trust from changes in the
regulations and other unforeseen
circumstances including acts or
omissions of the trustees. Many
grantors prefer to utilize incentive
and floating spouse clauses in their
Dynasty Trust. Incentive clauses tie
trust income distributions to earned
income. For example, “The trustee
shall distribute $1 of trust income
for each $2 of earned income by the
beneficiary” or some similar varia-
tion. Additionally, income and/or
lump sum principal distributions are
tied to attaining a certain net-worth.
The floating spouse clause on the
other hand protects against the di-
vorce of a distant descendant, yet
provides for their spouse while they

are still married to the Dynasty Trust
beneficiary family member. It is the
spouse of the day that reaps the
benefit of the Dynasty Trust with
the floating spouse clause.

It is important to determine
whether the trustee should have a
basis for denying beneficiary re-
quests such as luxury automobiles,
expensive trips or other extrava-
gances. The grantor can provide the
trustees additional guidance by
defining each of the terms utilized
in the distribution standards. For ex-
ample, the grantor can describe
specifically the standard of living to
be maintained in providing for a
beneficiary’s support and the type
of educational expenses covered.
Additionally, the grantor can pro-
vide for distributions for more spe-
cific purposes such as the down
payment on a home or to assist the
beneficiary in a business venture.
Personal residence down payments
can be tied into amounts con-
tributed by the descendant and his
or her spouse.

The Dynasty Trust can also be

drafted to assist a descendant who
chooses to engage in a worthwhile
occupation such as a social worker,
Peace Corp worker, teacher, charita-
ble worker and thereby forego the
financial benefits that the descen-
dant's entrepreneurial enterprises
otherwise would permit them to
achieve.

"Single Pot” Trust V. “Family
Lines” Trust. The Dynasty trust
may be structured as a “single pot,”
i.e., 2 continuing sprinkle trust in
which principal and income are
available to all descendants in the
trustee's discretion. The “single pot”
approach gives the trustee the flexi-
bility to treat, for example, all de-
scendants equally, whereas they
would be entitled to only their re-
spective parents’ share if a separate,
per stirpes trust approach were
used. The single pot trust is usually
easier to administer insofar as it will
tend to be larger. In particular, the
advantage of economies of scale
may more easily be achieved for
purposes of investments.

However, the grantor may prefer
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instead an approach that breaks the
trust out along family lines. A sepa-
rate trust would be created for the
benefit of each child and that child's
lineal descendants. This approach
avoids the conflicts that might arise
when different children (or their de-
scendants) compete for a share of
the “single pot.” Moreover, it en-
courages additional contributions to
the trust, since the person making
the contribution will know that his
or her contribution will be ear-
marked for his or her family's share
of the trust. The main disadvantage
of separate trusts for each family
line is that it tends to cause a prolif-
eration of smaller trusts that are dif-
ficult to administer and can add to
the administrative fees.
Corporate Or Individual
Trustee. A Dynasty Trust is an ideal
candidate for a corporate fiduciary
or co-fiduciary. A corporate fiducia-
ry can provide the trust nexus in a
no trust income tax/no rule against
perpetuity state as well as providing
continuity of management, which is
of the utmost importance in a per-
petual trust. Moreover, a corporate
fiduciary offers neutrality, which can
become important where various
family members are involved. The
trust will extend over many genera-
tions, most of whose members are
not even known at the time that the
grantor establishes the trust, and
friction may develop between the
various beneficiaries. A corporate
fiduciary can act as a shield for the
individual co-trustees and/or distrib-
ution committee members who are
pressured by a descendant to make
an ill-advised distribution by refus-
ing to consent. A corporate fiduciary
also offers professional management
and is more likely to be aware of
changes in tax, trust and other laws
over the course of the many years
that the trust will be in existence.
The grantor may feel uncomfort-
able naming a corporate fiduciary as
the sole trustee of the Dynasty
Trust. An individual, either a family
member or a trusted advisor, may
be named to act as co-trustee. Alter-
natively, one or more individuals in-
cluding the grantor may be given
the right to remove the corporate
fiduciary for appropriate reasons.30
Trustee’s Power To Terminate
Or Amend. The trustee should be

given the power to terminate or
amend the trust if the continuation
of the trust in its original form
would be unduly burdensome or
otherwise unwise. Termination or
amendment could also be autho-
rized if tax or other legislative
changes make the continuation of
the trust inadvisable. The grantor
might state explicitly this purpose in
creating the trust and authorize the
trustee to terminate or amend the
trust if such purposes were being
thwarted for any reason.
Charitable Gift-Over. Any well-
drafted trust includes a provision for
the possibility that the time may
come when no beneficiary of the
trust is living. In view of the expect-
ed longevity of the Dynasty Trust,
the use of a charitable gift-over be-
comes imperative. Since a termina-
tion due to lack of beneficiaries
could occur literally hundreds of
years in the future, it would be ad-
visable to name several alternative
charitable takers. Better yet, the
grantor could state in detail via
videotape his or her charitable in-
tent so that this intent can be carried
out by the trustee if none of the
charities named by the grantor is in
existence when termination occurs.
Trust Assets. The trustee should
be relieved of the duty to diversify
trust investments. The lack of diver-
sification requirement is especially

important insofar as an interest in a

family business may be the primary
component of the Dynasty Trust.
Rea) estate should be discouraged.
Non-resident’s real estate in particu-
lar would be inconsistent with situs
for Dynasty Trust purposes unless
held as an interest in a family part-
nership or closely-held business.
Additionally, the appropriate claus-
es for dealing with possible environ-
mental problems are also an impor-
tant consideration. '

Life Insurance As A Trust As-

set. If insurance is contemplated, it
is advisable to include language au-
thorizing its acquisition and reten-

tion as a trust asset and detailing the -

trustee's duties with respect to this
asset, including appropriate excul-
patory language. If “crummey” with-
drawal powers are included in the
trust, the trustee should be sensitive
to the possibility that the power-
holder can become the “transferor”

for the GST tax purposes as to
amounts in excess of the “5 & 5"
limitation. In the Dynasty Trust, al-
location of the GST tax exemption
must be made to trust amounts even
though the assets may be qualified
for the annual gift tax exclusion.

Spendtbrift Clause. One of the
main advantages of a Dynasty Trust
is that it allows protection against a
beneficiary’s creditors and a benefi-
ciary's estranged spouse seeking al-
imony or support upon dissolution
of marriage. For this reason it is ad-
visable to include spendthrift lan-
guage in the trust. The spendthrift
clause may be superfluous in view
of the discretionary nature of the
trust, but it is an added safeguard. If
the trustee’s discretion is tied to a
standard, creditors might be able to
reach trust corpus, in which case
spendthrift language would be use-
ful. The trustee should be autho-
rized to withhold distributions from
any beneficiary who has creditor or
marital problems.

Other Drafting Points. The trust
instrument should contain language
authorizing the trustee to refuse to
accept property if the addition of
the property to the trust would
cause the trust to lose its zero inclu-
sion ratio for GST tax purposes.

If the grantor expects that one or
more descendants who are disabled
may be beneficiaries of the trust, it
would be advisable to include “sup-
plemental needs” provisions to pro-
tect the trust principal from the
reach of govemmental or other care
providers.

It is important that the trust in-
strument grant the trustee the power
of sale, so that there will be no vio-
lation of the rule against suspension
of the power of alienation in South
Dakota and Wisconsin.

The trust should of course con-
tain provisions regarding situs and
governing state law.31

The term “spouse” as used in the
trust instrument should be defined
in such a way as to take into ac-
count possible divorces and remar-
riages of beneficiaries. Furthermore
the term “issue” and/or “descen-
dant” needs to be defined carefully
1o preclude unusual “adoption”
arrangements.

The trust may be drafted as a “de-
fective” trust, i.e., as a2 grantor trust
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for income tax purposes. This will
cause trust income to be taxed to
the grantor. This could be advanta-
geous, as it could reduce the
grantor’s taxable estate and serve to
enlarge trust principal.

Charitable Planning

THE MULTIPLYING EFFECT Of the Dy-
nasty Trust can be used impressive-
ly with charitable planning tech-
niques.32 Charitable planning tech-
niques help to enhance the GST tax
exemption in unique ways. The
powerful use of charitable trusts and
family foundations, similar to the
techniques used by Jacqueline
Kennedy Onassis’s estate, can be
used with greater effectiveness with
a Dynasty Trust. This and other
planning strategies can both pre-
serve and share family wealth in
ways that can help maintain strong
family participation, responsible
family involvement in wealth man-
agement decisions, and sustain im-
portant family values.33 With proper
dynastic and charitable planning,

the family can avoid the potentially

destructive effects of “affluenza,” a
condition which often afflicts the
children of well-intended wealthy
families.3¥ However, often over-
looked is the fact that dynastic plan-
ning techniques are not just for the
wealthy. Families of modest net-
worth can also utilize planning
strategies like life insurance and
pension fund leveraging, charitable
planning, and business organiza-
tions to create wealth for multi-gen-
erational planning. In fact, families
with even moderate wealth, whose
assets include closely-held business-
es, accumulated retirement plans,
and other highly appreciated assets
often have more to gain proportion-
ately through the use of these tech-
niques than the wealthy.

With the curiosity about the
Jacqueline Kennedy Onassis estate
plan which, in effect, provided a le-
gal transfer of her tremendous
wealth nearly intact to grandchil-
dren through a charitable trust, dy-
nastic planning techniques are on
the cutting edge of estate planning
issues. The perpetuities trust oppor-

tunity takes trust planning to a new,
exciting level, representing possibili-
ties to improve even on the Onassis
estate plan result. For example,
charitable lead trusts can be used in
combination with family limited
partnership interests and insurance
to transfer significant wealth at
steeply reduced estate and GST tax,
while providing a wonderful in-
come stream to charity. charitable
life income plans, like the charitable
remainder trust and gift annuity, can
be used to achieve charitable goals
while achieving significant income,
capital gain and estate tax savings
that can be used to replace the gift
assets in GST tax qualified insurance
trusts for family members. Some of
the common charitable gift planning
strategies utilized achieving tremen-
dous resuits in jurisdictions without
a limitation on the duration of a
trust are as follows:

Family Limited Partnersbip/
Charitable Lead. Mary and John
create a family limited partnership.
The value of the prepartnership as-
sets are $8 million. John and Mary
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create four Charitable Lead Uni-
trusts35 that will terminate into Dy-
nasty Trusts for their four grandchil-
dren. Since each of these transfers is
of a minority interest, John and
Mary should receive a lack of con-
trol valuation discount. Further-
more, because the interest is a limit-
ed partnership, John and Mary
should also receive a lack of mar-
ketability valuation discount. As-
suming that the pre-transfer value of
John and Mary’s interest transferred
to the lead trusts has a fair market
value of $8 million and an annual
return of 10 percent , the annual in-
come would be $800,000. If John
and Mary were to fund the lead
trusts with $8 million at an income
payout of 8 percent, the trusts
would have to be for an 18-year
term to achieve a zero inclusion ra-
tio, assuming a $2 million joint GST
tax exemption.36 However, John
and Mary will receive a valuation
discount on the transfer of the as-
sets to each of the lead trusts. As-
suming that John and Mary receive
a certified independent appraisal

that establishes a valuation discount
of 40 percent, they would fund $4.8
million in charitable lead unitrusts.
The znnual income from the assets
will be $800,000 (based on the an-
nual fair market value). The rate of
return with respect to the $4.8 mil-
lion has increased to 17 percent. As-
sume that John and Mary will set
the unitrust rate at 14 percent. Now,
the period of time required to
achieve a zero inclusion ratio is 6.5
years. John and Mary could fund a

Family Support Organization with .

$4.4 million trust income. Approxi-
mately $5.8 million (adjusted fair
market value) in appreciated trust
assets would pass to the Dynasty
Trust after the 6.5-year term. John
and Mary would by-pass $4.4 mil-
lion (55 percent ) in estate taxes and
$2 million in GST tax and receive an
effective 100 percent tax deduction
on all income to charity (see Exhibit
5.

Corporate Bail-Out With Char-
itable Gift Annuity And GST Tax
Wealth Replacement. John and
Mary, both age 37, own shares in C-

Corp, a closely held corporation

The corporation will have an accu
mulated earnings' problem unles:
something is done to relieve the
corporation of the problem. Johr
and Mary transferred all of thei:
shares in C-Corp to fund a family
support organization they created
with Sea-side Charity, a qualified
public charity, in exchange for a
lifetime retirement annuity income.
The fair market value of the C-Corp
share at the date of the gift was
$1,100,000 with an original cost ba-
sis of $100,000. Upon retirement at
65, John and Mary will receive a
guaranteed annual annuity income
of $260,700 for both of their lives,
part of which is not subject to in-
come taxation. Meanwhile, because
of the charitable gift, John and Mary
will by-pass $868,000 in capital
gains, for 2 savings of $243,000.
John and Mary will receive an in-
come tax deduction of $950,000 that
they can deduct against 30 percent
of their adjusted gross income over
the next 5 years (this savings could
be a total of approximately $350,000
or $70,000 annually). John and Mary
plan to use all of the income tax
savings to fund annual gifts over a
period of years to a Dynasty Trust.
The trustee of the trust is permitted
to purchase life insurance on the
lives of John and Mary to benefit
their three children and two newly-
born grandchildren. Although C-
Corp has no obligation to do so, it
plans to purchase the stock from
Sea-side Charity with this year’s ex-
cess earnings. The remaining stock-
holders of Sea-side are John and
Mary's three children, who will now
own the company outright (see Ex-
hibit 6).

Pension Assets In Charitable
And Perpetuities Planning. John
has died and left Mary with a siz-
able estate. The couple has used ap-
propriate planning to shield John's
unified credit amount from estate
taxation at Mary's death. John has
provided for the funding of a testa-
mentary charitable remainder uni-
trust with his pension assets (in this
example, the amount is $1 million).
He has named Mary, as his surviv-
ing spouse, the income beneficiary
of the trust that wil last for the du-
ration of the surviving spouse’s life.
In this case, Mary, who is 20 years



APRIL 1996 / TrusTs & ESTATES

43

vounger than John and in good
health, will receive a 6 percent uni-
frust income interest annually for
the rest of her life.¥” Man's income
interest will qualify for the marital
deduction. and the remainder of the
trust will pass to a Family Support
Organization created by both John
and Mary that will be funded at
Mary's death.?® John's estate re-
ceives an estate tax deduction for
the eventual gift to charity for the
present value of the remainder in-
terest, The estate also avoids receipt
of any IRD that would have resulted
in an additional 39.6 percent in-
come tax unless the surviving
spouse is able 1o roll over the assets
into an IRA. The result in this case
is that there is no income, gift or es-
tate tax at the first or second
death.®

This situation could be used to
create a Dynasty Trust to benefit
children, grandchildren and future
generations if Mary uses a portion
of the unitrust income and her an-
nual gift exclusion to fund an irrev-
ocable trust. The trustee could then
purchase life insurance on Mary's
life or invest elsewhere. Although
gifts to the trust may qualify for the
annual gift tax exclusion using
crummey 5 & 5 limitation, Mary
must make allocations from her GST
tax exemption for the trust to be
forever exempt from GST tax. John
could also have used his $1 million
GST tax exemption if the use of his
$600,000 unified credit amount took
the form of a generation-skipping
by-pass trust and if he transferred
approximately $400,000 of his estate
to a generation-skipping QTIP.
Then the reverse QTIP election of
IRC Sec. 2652 (aX(3) could be made
and $400,000 of the decedent’s GST
tax exemption could be allocated to
the QTIP (see Exhibit 7).

Consequently, charitable gift
planning in perpetuities’ jurisdic-
tions provides tremendous opportu-
nities 1o use tax incentives 10 pre-
serve GST tax exempt wealth for fu-
ture generations while providing
significant benefits 10 charity.

Change of Situs
AS MENTIONED SUPRA, certain states
such as Delaware and South Dakota
have actively marketed and per-
suaded individwatls who are benefi-

ciaries of existing rrusts (o either
move or create rusts in their re-
spective trust coffers for both tax
and non-tax henefits. We will re-
strict our brief comments to the
movement of an existing trust in this
section of the article. Furthermore.
this discussion will focus solely on
the movement of an existing trust to
save on state taxes rather than ex-
tending the duration of a trust be-
yond the traditional rule against per-
petuities. Generally. our position is
that extending an existing trust be-
vond the common law rule against
perpetuities or some variance there-
of, such as USRAP. will ecither de-
stroy the ~grandfathered™ genera-
tion-skipping trust status for those

trusts created on or before the effec-
tive date of the GST wx or raise
havoc for those trusts that were ex-
empt from the GST tax by mainkin-
ing a zero inclusion ratio through
the unilization of one’s 81 million
GST ax exemprtion.

Commencing in 1979, 7rust & Es-
tates magazine featured a 10-part se-
ries entitled the ~Change of Situs of
a Trust.” The article’s author. Robert
Hendrickson, made the following
comment in Purt I that we believe is
even more apposite today:

If such important savings are theoreti
cally possible by changing the situs of
a trust, it might be argued by a benefi-
ciary that the trustee has an obliga-

Exhibit 5

Family Limited Partnership/Lead Unitrust/

Perpetuities Trust

Family Limited —
Partnership

Discounted Lead Trust' Pr

$4.8 Million U .

Transfer Value — )
$4.8 Million - (14% Income to Charity)!
Asset Value Support Organization -
$8.0 Million ($4.4 Million) AN
Exhibit 6

Deferred Gift Annuity with GST Tax Wealth

Replacement Insurance Trust cccorp Bait oup
Retivement Gift Annuity (Jobn and Mary Age 37)

Original Property =

$1.1 Million $1.1 Million
1. Gift to charity 2. Annuity pays $260,700
and bypass $868,157 annual income st age 65. P;
gain, Income tax is not subject to income tax:,
deduction of $954,973 .
Insurance Trust
$1.1 Million
Exhibit 7

One Life Pension Asset Unitrust and GST Tax

Insurance Trust
(Jobn Deceased; Mary Age 45)

6% Unitrust
$1 Million

Original Property —
$1 Million

L. Transfer assets, save

2. Unitrust income of 6.00% for.

39.6% IRD and estate Mary's life. Tirst year income
rax. Receive the marital of $60K. o
deduction for the gift
0 spouse.

Insurance Trust

$1 Million
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tion to achieve them by changing the
situs of the trust in the absence of
clear authority for not doing so, or
countervailing tax and other costs
that might make such change too
risky and costly. Once such an obliga-
tion is perceived, the development of
a body of law critical of trustees who
fail to fulfill it is probably not far be-
hind.

With this in mind advisors need
to be aware that the opportunity to
move a trust to a different jurisdic-
tion to possibly meet the grantor’s
intent and for the betterment of the
trust beneficiaries has existed since
virtually the inception of trusts. To
fail to recommend this opportunity
quite possibly could result in mal-
practice when one compares the re-
sults retrospectively (as is often
pragmatically the case), and the sav-
ings that were lost from not moving
the trust to a more favorable juris-
diction years earlier. Arguably, has
not Mr. Hendrickson effectively put
advisors on notice?

Today’s technological advances
absolutely envelop what was avail-
able back when Hendrickson first
wrote about the idea of changing a
trust’s situs. Furthermore, the mind
set that a trustee needs to live in the
same home town as the trust
grantors has vanished. This is cer-
tainly true when analyzing the

“nukeup” of today’s beneficiaries. It
is rare 10 see adult siblings all stay
in the same home town in which
they resided during their youth. This
is especially the case in multi-gener-
ational trust situations. In other
words, it is not so imperative that
the family's trustee be down by the
corner drugstore any longer — s0
long as the trustee is respondent to
the grantor’s intent vis-c-is the ben-
eficiaries’ needs.

The tax benefits for example, the
avoidance or deferral of state in-
come 1ax on its ordinary accumulat-
ed income or capital gain) a state
can provide beneficiaries have his-
torically been the motivating factor
behind transferring situs of a trust.
Each case must be looked at very
carefully. California, for example,
has a far reaching long-arm statute
when one attempits to rid the appli-
cation of its state income taxes on a
trust that has changed situs.i0 And
although New York would also ap-
pear quite onerous to escape the
application of jts state income taxes
on the New York statute’s surface, !
the case law,*? income tax regula-
tions*3 and a recent advisory opin-
ion** of the New York State Depart-
ment of Taxation and Finance sug-
gest otherwise. The morale is that it
is certainly worthwhile to pursue
the issues involved to determine
whether a change of a trust’s situs is

warranted because the tax-dollars
saved can be significant over time.

Conclusion

THE DyNasTY TrusT offers much
more than family trusts used now
by most estate planners in both the
traditional and insurance trust con-
text. The Dynasty Trust offers signif-
icant long-term flexibility and ad-
vantages to individuals throughout
the United States who want 1o es-
tablish a tax-favored source of in-
come and capital to future genera-
tions of family members. This article
has shown that these advantages are
especially unique in Delaware and
South Dakota. A properly funded
Dynasty Trust can be an extremely
powerful tool in achieving signifi-
cant transfer tax and income tax
savings across multiple generations.
Inter vivos funding of a Dynasty
Trust provides unique opportunities
that become more limited in testa-
mentary planning and in ordinary
family trust situations. As shown in
the examples, with the use of pow-
erful planning tools, especially life
insurance, family limited partner-
ships, and charitable split-interest
trusts, the $1 million GST tax ex-
emption may be significantly multi-
plied; thus, the benefits to future
generations are geometrically ex-
tended in perpetuity without ero-
sion from further transfer tax. As
was discussed, special care in draft-
ing is important for Dynasty Trusts,
especially in the four “no rule
against perpetuities” states. Even
those trusts that were created in
other jurisdictions. or fall under the
GST tx grandfather provisions. can
benetit by a transfer 10 a no income
tx. no intangibles x jurisdiction.
Consequently. the Dynasty Trust. in
those jurisdictions that offer a favor-
able trust and tax environment,
should be evaluated as a possible
component to every estate plan. ®
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regulation for common law and USRAP
scates. Unfortunately, the regulations and
examples are silent regarding noncommon
law rule and USRAP states.

23. See, for example, South Dakota Codified
Laws Sec. 43-5-1. Rule Against the Suspen-
sion of the Power of Alienation (RASPA).
Also see Wis, Stat. Ann. Sec. 700.16(5).

24. Carol A. Harrington, “Integration of the
Generation-Skipping Tax with the Transfer
Tax System: What We Have Here is a Fail-

ure to Coordinate.” 1996 Philip E. Hecker
ling Institute on Estate Planning. University
of Minmi School of Law, at page 2-1°, 2-18.

25. Roy M. Adams, “Economic and Demo-
griphic Shift Indicates Fertile Ground for
Estate Planners.” Trusts & Estates. January.
1996, p. 29.

20. Sec. 26.2652-2 provides that -if an elec-

tion is made to treat property as qualitied
terminable interest property (QTIP) under
sec. 2532(0 or Sec. 2056(bXT). the person
making the election may. for purposes of
Chapter 13, elect to treat the property as if
the QTIP election had not been made (re-
verse QTIP election). An election under this
section is irrevocable. An election under
this section is not effective unless it is made
with respect to all of the property in the
trust to which the QTIP election applies.
See, however Sec. 26.205+ I(bX(1). Proper-
ty that qualifies for a deduction under Sec.
2056(bX %) is not eligible for the ¢election
under this section.”

27. This assumes that the aiternate USRAP pe-
riod was not elected.

28, Tax Management Estates. Gifts and
Trusts Journal, Vol. 20, No. 4, July-August,
July 13, 1995, p. 162.

29. Supra at 5.

30. RS Rev. Rul. 95-58,

31. See, discussion of situs in Restatement,
Second, Conflict of Law Sec. 267-275
(1971). Also sce, 5A Scott on Trusts Sec.
$98 et. seq.

32. Daniel G. Worthington, Pierce H. McDow-
cif, 11, T. Joseph McKay, “The South Dakota
Difference: Family Wealth Preservation
through Charitable and Dynastic Planning,”
South Dakota Series, Vol. 1/No. 3, Novem-
ber 1995.

33, See, Paul I.. Comstock, "Financial Parent-
ing Through a Family Foundation,” Trusts &
Estates. August, 1992. *With the proper

Continued on page 78
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MEETINGS

May 1-3
Mokan’s Midwest Trust and Fi-
nancial Services Conference. The
Doubletree Hotel. Overfund Park,
KS. For more information please
call (314) 636-8151 or (316) 221-
1630.

May 4-6
15th Semi-Annual Society of As-
set Allocators and Fund Timers,
Inc. Conference. Dallas Marriou
Quorum Hotel, Dallas. TX. For
more information pleuse call (303)
989-5656.

May 17

23rd Annual Estate Planning
Seminar. Co-sponsored by The
Corpus Christi Estate Planning
Council and Texas A&M College of
Business. Airport Holiday Tan, Cor-
pus Christi. TX. For more informa-
tion please call (512) 994-2434 or
(512) 994-5900.

May 20- june 7

Planned Giving Intensive Insti-
tute. Sponsored by The National
Planned Giving Institute at the Col-
lege of Witliam and Mary. The Col-
lege of William and Mary Campus.
Williamshurg. VA. For more infor-
mation please call (800) 249-0179
or fax (804) 253-4421.

May 23-24

Planned Giving Days in Wash-
ington ‘96. Sponsored by The
Planned Giving Study Group of
Greater Washington DC. Keyv
Bridge Marriott. Arlington. VA. For
more information please call (301)
+45-2714 or fax (301) ++3-2724.

June 17-19

National Planned Giving Insti-
tute Seminar: Designing Your
Gift Planning Program. Spon-
sored by The Nationad Planned Giv-
ing Institute at the College of
William and Muary.El Pamar Center.
Coloruado Springs, CO. For more in-
formation please call (300) 249-
0179 or fax (804) 253-4421.

Dymasty Trusts from page 45

training from parents, however, these chil-
dren can find themselves with an under-
standing of how 10 deal with their privi-
leged status. A family foundation created
while the children are young and used as a
financial parenting tool can be invaluable
in assisting parents to achieve that end. . .
All participating family members will expe-
ricnce the pride of community recognition
for the good works through the foundation
and will receive respect and admiration
from outside sources that are credible.”

34, See, Jerry L. McCoy. “Family Foundation-A
User's Guide™ (Non-Tax Edition), 28tb dAn-
nual Pbilip E. Heckerling Institute on Es-
tate Planning, University of Miami Law
Center, Matthew Bender & Company: New
York, 1994; Paul L. Comstock, “Uses of
Family Foundations.” Presentation at Na-
tional Conference on Planned Giving, Indi
anapolis, Indiana (October 1993), quoting 2
term originally attributed to the Whitman
Institute of San Francisco.

35. Because of the ETIP rules. special rules re-
garding GST taxation of charitable lead an-
nuity trusts, and recent changes in the cal-
culation of the state and gift tax deduction
for charitable annuity trusts, the charituble
lead uniteust is the preferred tool in Dy-
nasty Trust planning. Se¢c. 1.7520-3(b)2,
20.7520-3(b)2 and 25.7520-3(b)2.

36. For comparison purposes, both the 18-
vear and the 6.5-year Lead Unitrust caleula-
tions assume 4 present vadue interest acdjust
ment factor of 6.8 pereent.

37, The income interest For o standard or type
[ unitrust is a fixed percentage of the Fair
nutrket vitdue of trust assets vidued on anane
aual basis. Since trust assets iee expected to
apprecitte. the unitrust inconie intereest is
more likely to act as a hedge on inflation.

38. A “Supporting Organization™ is i separnite
entity (corporation or trust) estiblished as
an affiliate of one or more publicly support-
ed charities. IRC Sec. SOOI see. Rev.
Rul. =5-§36. 1975-2 CC.B. 217. and Rev. Rul.
Te-01. 16401, 1976-2 C.B.. 175,

39. However. Mary will pay income tax on the
income she receives from the unitrust dur-
ing her life.

40. Cal. Rev. and Tax Code Sec. 17742 (West
1994).

41 NY. Tax Law Sec. 0U5.

42, Mercantile Safe-Deposit and Trust Compa-
oy v Murphy, 19 AD. 2d 765, 242 N.Y.8.2d
26 ANY. App. Dive 1963 affd 15 N.AY.2d
579, 235 N.Y.R.2d 96 (1964 Mem.),

43. 20(A) Official Compilation. Codes. Rules
& Regulations of the State of NY Scc.
105.23 (Dept. of State 1995),

44, N.Y. Snute Dept. of Taxation and Fimnee.
1994 NY. Tax bexis 310 (April 8. 1994),
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Contact Information
If you have any questions or would like any additional information, please do not hesitate to
call or e-mail us at the numbers and addresses listed below. We also invite you to visit our
website at www.sdtrustco.com. We hope to have the opportunity to work with youl

o d

SDTC

South Dakota Planning Company LLC

“Serving Families in Perpetuity”

AlW. King III - J.D., LL.M. Pierce H. McDowell III - J.D.
Co-Chairman & Co-Chief Executive Officer Co-Chairman & Co-Chief Executive Officer
South Dakota Planning Company, LLC South Dakota Trust Company, LLC
51 East 4204 Street, Suite 306 309 South Phillips Ave. Suite 201
New York, NY 10017 Sioux Falls, SD 57104
(212) 642-8377 (605) 338-9170
Fax (212) 642-8376 Fax (605) 274-9200
alking@sdplanco.com piercemcdowell@sdtrustco.com
info@sdplanco.com info@sdtrustco.com
www.sdplanco.com www.sdtrustco.com

IRS Circular 230 Disclaimer:

To ensure compliance with requirements imposed by the IRS, please note that any U.S. tax advice contained
communication (including any attachments) is not intended or written to be used, and cannot be used, for the |
(i) avoiding penalties under the Internal Revenue Code; or (ii) promoting, marketing or recommending to anott
any transaction or tax-related matter addressed herein.
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To ensure compliance with requirements imposed by the IRS, please note that any U.S. tax advice contained in this communication (including any attachments) is not intended or written to be used, and cannot be used, for the purpose of (i) avoiding penalties under the Internal Revenue Code; or (ii) promoting, marketing or recommending to another party any transaction or tax-related matter addressed herein.





